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Fob the District of Columbia Circuit 


Yellow Cab Co. of D. C., Inc, Appellant, 


John C. Dbeslin, Appellee, 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal by the Yellow Cab Co. of D. C., Inc., 
defendant and cross-plaintiff below, from a judgment in 
the United States District Court for the District of Co¬ 
lumbia, which denied appellant contribution sought from 
John C. Dreslin, appellee and cross-defendant, for one- 
half of the judgment obtained by appellee’s wife against 
and paid by appellant. Notice of appeal (A. p. 6) was 
duly given and an undertaking on appeal was filed. 

Jurisdiction below was based upon Title 11, Sec. 301, 
D. C. Code, 1940 ed. 

Jursidiction in this Court is conferred by Title 17, Sec. 
101, D. C. Code, 1940 ed. 
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D. C. Code, 1940 ed. 

Jursidiction in this Court is conferred by Title 17, Sec. 
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STATEMENT OF CASE 

The appellee John C. Dreslin was the owner and opera¬ 
tor of an automobile in which his wife Lois Dreslin was 
riding when a collision occurred between his automobile 
and a taxicab of the appellant. The operators of both 
vehicles were adjudged negligent and Lois Dreslin recov¬ 
ered a judgment against the appellant, which it paid. 

Appellant sought contribution from the appellee for 
one-half of the judgment obtained by and paid to appel¬ 
lee’s wife. The lower court denied appellant’s claim upon 
the ground that contribution arises from a joint liability, 
and a husband is not liable to his wife for torts. (A. 
p.4). 

The case is presented to this Court upon an agreed 
statement of the record on appeal in accordance with Rule 
76, F. R. C. P. (Joint Appendix) 

POINTS ON APPEAL 

The Court erred as follows: 

1. In denying the right of the defendant, Yellow Cab 
Co. of D. C., Inc., to contribution from the plaintiff, John 
C. Dreslin, upon the judgment obtained by the wife of the 
plaintiff, John C. Dreslin, in the sum of One Thousand 
Dollars ($1,000.00) against the Yellow Cab Co. of D. C., 
Inc. (A. p. 6) 

ARGUMENT 

The question presented by this appeal has never been 
passed upon by this Court. The cases in the few juris¬ 
dictions where the question has been decided are not in 
accord. The decisions may be divided into three groups, 
which for convenience, we shall refer to as the Pennsyl¬ 
vania Rule, the New York Rule and the Wisconsin Rule. 
We refer to them in this manner because the decisions best 
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advancing these divergent views are from the courts of 
those states. 

Best illustrating the Pennsylvania rule, the adoption of 
which we urge, is the case of Fisher v. Diehl, 156 Pa. S. 
476, 40A. 2d 912, 22 Auto Cases 258. There the wife was 
a guest passenger in the automobile of her husband, when 
it was collided with by a truck. The wife sought damages 
from the owner of the truck, and he was permitted to join 
the husband as an additional party to protect his right 
of contribution in the event it should be found on the trial 
that the husband was jointly negligent with him in causing 
the accident that resulted in the wife’s injuries. In the writ¬ 
ten opinion, the Court stated that originally it was the rule 
in Pennsylvania that between joint tort feasors there was 
no contribution, but that rule was later changed so as to 
limit its application to cases where there had been an in¬ 
tentional violation of the law and that contribution among 
joint tort feasors thereafter was allowed except in circum¬ 
stances where it would be inequitable. The Court goes on 
to state that the decision of the Supreme Court of the 
State of Pennsylvania was, in effect, confirmed by the Leg¬ 
islature which provided “Contribution shall be enforcible 
among those who are jointly or severally liable for a tort 
where, as between them, such liabilities are either all pri¬ 
mary or all secondary.” 

As the decision states the Legislature was simply con¬ 
firming by statute a judicial decision of the Pennsylvania 
Supreme Court so that the principle of law was not de¬ 
pendent upon the statute. The Court stated: 

“We come, then, to the real question involved, 
whether, on petition of the original defendant the 
plaintiff’s husband can be joined as an additional 
defendant in her action for personal injuries? While 
the question has not been directly answered by an 
appellate court in this State, under precisely the same 
circumstances as are here present, we think the deci¬ 
sions of the Supreme Court, in cases where the under- 
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lying facts are very similar, permit this to be done, 
provided that any judgment obtained against the hus¬ 
band, as additional defendant, may not be enforced 
by the wife plaintiff, but is only available to the origi¬ 
nal defendant by way of contribution; that, on pay¬ 
ment of the judgment by the original defendant, he 
is entitled to have it marked to his use, so that he may 
use it to enforce contribution, if he can, from the 
additional defendant. ,, 

In the case of Koontz v. Messer , 320 Pa. 487,181 A. 792, 
plaintiff was riding in an automobile which was negli¬ 
gently driven by her husband. The automobile was owned 
by her husband’s employer and the husband was acting 
within the scope of his employment at the time of the 
injuries to his wife. She filed suit against the husband’s 
employers. 1 The employers urged that since she could not 
sue her husband, she could not sue his masters because the 
masters’ liability is a derivative one; that the master would 
not be liable if the servant were not liable, and that they 
were protected by the marital immunity possessed by the 
husband which barred an action of the wife against the 
husband for torts. 

In its opinion (p. 493) the Court said: 

“Although his wife may be injured thereby, the neg¬ 
ligent act of the servant is nonetheless wrongful, and 
the personal immunity which protects him is based 
simply upon the policy of preserving domestic peace 
and felicity. Clearly, that immunity ought not to 
extend to the master. As was well said by Mr. Justice 
Cardozo, then Chief Judge of the Court of Appeals 
of New York, in Schubert v. Schubert Wagon Co., 
supra, at page 256: “An employer commits a trespass 
by the hand of his servant upon the person of another. 
The act, let it be assumed, is within the scope either 
of an express mandate or of an implied one. In either 
event, if the trespass is not justified, he is brought 
under a distinct and independent liability, a liability all 
his own. The statement sometimes made that it is 


1 There were two independent employers, both of whom were sued. 
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derivative and secondary means this and nothing more, 
that at times the fault of the actor will fix the quality 
of the act. Illegality established, liability ensues. The 
defendant, to make out a defense, is thus driven to 
maintain that the act, however negligent, was none the 
less lawful because committed by a husband upon the 
person of his wife. This is to pervert the meaning and 
effect of the disability that has its origin in marital 
identity. A trespass, negligent or willful, upon the 
person of a wife, does not cease to be an unlawful act 
though the law exempts the husband from liability for 
the damage. Others may not hide behind the skirts of 
his immunity.’ ” 

In this same case the Court said at page 495: 

“Similarly, in the case before us, plaintiff’s recovery 
against appellants is in no way barred by the fact that 
her husband is liable over to them.” 

Other language in the opinion in Schubert v. Schubert 
Wagon Co., by Mr. Justice Cardozo, not included in the 
quotation in Koontz v. Messer, supra, clearly indicated the 
view of that Court that negligence of the husband by which 
an injury resulted to the wife was tortious and unlawful 
but without remedy because of coverture. In the opinion 
by Mr. Justice Cardozo, among other things, he stated that 
it was of course true that a master was not liable for the 
act of his servant, under the rule of respondeat superior, 
if the act itself was lawful, and the analogy is given that 
a master is not exonerated when the servant has had the 
benefit of a covenant not to sue. 

The New York rule is opposed to the allowance of con¬ 
tribution from the husband for an injury committed by 
the tortious acts of the husband and another. The rule of 
the New York Court is stated in the case of Ackerson v. 
Kibler, 249 N. Y. S. 629, 630, 232 App. Div. 306 as follows: 

“Right to contribution, under section 211-a of the 
Civil Practice Act, depends upon the plaintiff having 
a cause of action against the person from whom con¬ 
tribution is sought. Price v. Ryan, 255 N. Y. 16, 173 
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N. E. 907; Fox v. Western New York Motor Lines, 
Inc., 232 App. Div. 308, 249 N. Y. S. 623, decided here¬ 
with. The plaintiff never had a cause of action against 
her husband, Duane Ackerson. Shubert v. August 
Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 42, 64 
A. L. E. 293; Allen v. Allen, 246 N. Y. 571, 159 N. E. 
656. There was, therefore, no right of action in favor 
of the plaintiff and against the defendant Ackerson to 
which a right of contribution could attach. The action 
was therefore properly dismissed as to the defendant 
Ackerson.* * 

The Minnesota rule proceeds upon the holding of its 
Court that “Married Women’s Acts” permit an action to 
be maintained by her against her husband for injuries to 
her person proximately caused by his negligence. The 
right of the wife to sue her husband under the “Married 
Women’s Acts” for her husband’s torts committed upon 
her and the right to contribution between defendants, one 
of whom is the husband of the injured party, was decided 
by the case of Wait v. Pierce, 191 Wise. 202. Counsel are 
impressed with the reasoning in Wait v. Pierce, supra, but 
that case insofar as it relates to the right of a wife to sue 
her husband, is in conflict with Thompson v. Thompson, 
218 U. S. 611, 31 S. Ct. 111. 

The Municipal Court of Appeals had this question pre¬ 
sented to it is the case of Peake v. Ramsey, 43 A. 2d 763, but 
did not feel compelled to decide the question because it held 
that contribution was limited to vicarious tort feasors. 2 

The Court said: 

“This conclusion eliminates from our consideration 
the further question raised in the wife’s case, to the 
effect that if contribution were allowed Ramsey against 
the husband the practical result would be to allow the 
wife to sue her husband, contrary to the rule laid down 
in Thompson v. Thompson, 218 TJ. S. 611, 31 S. Ct. Ill, 

2 Decided before Knell v. Feltman, -U. S. App. D. C- 

Fed. 2d 662. 


, 174 
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54 L. Ed. 1180, 30 L. E. A., N. S., 1153, 21 Ann. Cas. 
921, and Spector v. Weisman, 59 App. D. C. 280, 40 
F. 2d 792. Cf. Wait v. Pierce, 191 Wis. 202, 209 N. W. 
475, 210 N. W. 822, 48 A. L. B. 276; Fisher v. Diehl, 
1945,156 Pa. Super. 476,40 A. 2d 912.” 

Public policy may exempt the husband from an action 
by the wife against him for his negligent act. There is no 
rule of law and we can conceive of no policy which would 
exempt the husband from an action by the tort feasor, who 
with the husband contributed to the injuries of the wife. 
The argument that a liability would be imposed on the 
husband indirectly, which does not exist directly, is based 
on the fallacious assumption that it merely would result 
in the wife paying back to the other tort feasor half of the 
recovery from the other tort feasor. The recovery by the 
wife for the wrong done to her does not belong to the 
husband, but to the wife. The recovery by the other tort 
feasor from the husband will diminish the husband’s prop¬ 
erty, but in the eyes of the law it will not diminish the 
property belonging to the wife. 

The right of contribution is an equitable right. It cer¬ 
tainly would be inequitable to enrich the wife at the sole 
expense of one tort feasor, permitting her husband, equally 
at fault, to escape without bearing any of the burden of the 
wife’s injuries. 

We believe the Court should apply a rule which will allow 
contribution to the tort feasor, whoo pays a judgment ob¬ 
tained by a wife for injuries received through the negli¬ 
gence of two tort feasors, one of whom is her husband, upon 
the premise that both are responsible for the unlawful act 
which produced the wife’s injuries, and that the immunity 
created by coverture, while barring a right in the wife to 
sue her husband, should not be used as a shield for the 
husband to escape his just share of the burden which his 
unlawful and negligent act concurred in causing. 
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Accordingly it is respectfully submitted that the Court 
erred in denying appellant contribution from the appellee 
John C. Dreslin upon the judgment obtained by the appel¬ 
lee’s wife and paid by the appellant. 

The judgment should be reversed with directions to the 
lower Court to award the appellant and defendant below 
a judgment against the appellee for one-half of the amount 
paid by the appellant to Lois C. Dreslin, wife of the 
appellee. 

Alfred M. Schwartz, 

Samxjel A. Friedman, 

1106 Vermont Ave. N. W. 
Washington 5, D. C. 
Attorneys for Appellants 
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1 Filed May 19,1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 55-48 

MARGARET R. DRESLIN, 

2520 Burns Street, S.E., 

Washington, D. C., 

MARGARET D. ANDERSON, 

1429 22nd Street, S.E., 

Washington, D. C., 

LOIS DRESLIN, 

901 N. Pollard Street, 

Rosslyn, Virginia, 

JOHN C. DRESLIN, 

901 N. Pollard Street, 

Rosslyn, Virginia, 

Plaintiffs, 

-vs- 

YELLOW CAB CO. OF D.C., INC., 
a corporation, 

1801 New York Avenue, N.E., 

Washington, D. C., 

Defendant. 

Agreed Statement of Record on Appeal 

In the Complaint filed herein, the plaintiffs, Margaret R. 
Dreslin, Margaret D. Anderson, Lois Dreslin and John C. 
Dreslin as plaintiffs, sought to recover from the defendant, 
Yellow Cab Co. of D. C., Inc., a corporation, as a result of 
an automobile collision between the vehicle owned and 
operated by John C. Dreslin, in which were riding his wife, 
Lois Dreslin, his mother, Margaret R. Dreslin, and his sis¬ 
ter, Margaret D. Anderson, and a taxicab owned by the 
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defendant, Yellow Cab Co. of D. C., Inc., and operated by 
its agent, Jesse W. Mauck. The collision occurred on March 
25,1947 at the intersection of Eighth and D Streets, S.E., in 
the District of Columbia. 

Each of the female plaintiffs claimed damages for per¬ 
sonal injuries. The plaintiff, John C. Dreslin claimed dam¬ 
ages for loss of consortion, medical expenses incurred for 
his wife and destruction of his automobile. 

2 The Answer filed by the defendant denied negli¬ 

gence, alleged negligence and contibutory negligence 
by the plaintiff, John C. Dreslin and asserted a Cross-Claim 
against the plaintiff, John C. Dreslin for damages to the 
taxicab and sought contribution from the plaintiff for any 
sum recovered by the female plaintiffs against the defend¬ 
ant, Yellow Cab Co. of D. C., Inc. The plaintiff, John C. 
Dreslin answered the Cross-Claim denying that he was 
guilty of any negligence or contributory negligence. 

The evidence adduced before the Court and Jury estab¬ 
lished that the collision was proximately caused by the con¬ 
current negligence of the defendant cab company acting 
through its agent, Jesse W. Mauck and the plaintiff, John 
C. Dreslin. 

The verdict and judgment on the claim of John C. Dres¬ 
lin was for the defendant, Yellow Cab Co. of D. C., Inc. 
Each of the female plaintiffs obtained judgments against 
the defendant, Yellow Cab Co. of D. C., Inc. Because the 
proximate cause of the collision was the concurrent negli¬ 
gence of the plaintiff, John C. Dreslin and Jesse W. Mauck, 
the agent of the defendant, Yellow Cab Co. of D. C., Inc., 
the Court entered declaratory judgment which allowed con¬ 
tribution against the plaintiff, John C. Dreslin upon the 
judgments awarded Margaret R. Dreslin, and Margaret D. 
Anderson, but refused to allow contribution upon the judg¬ 
ment rendered in favor of Lois Dreslin, wife of John C. 
Dreslin, for the reasons stated in the memorandum opinion 
filed herein. 

The memorandum opinion, the declaratory judgment and 
judgment appealed from are as follows: 
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“Memorandum 

Had the passengers in the car driven by the plaintiff 
John C. Dreslin brought suit against him and the defendant 
to hold them both liable for the result of the collision be¬ 
tween the two vehicles, the suit of Mrs. Lois Dreslin would 
have been dismissed as to her husband, the plaintiff 
3 John C. Dreslin. In my opinion, although the jury 
found that both the plaintiff and the driver of the 
defendant’s cab were negligent, this gives the defendant no 
right of contribution in the wife’s case, as the right to con¬ 
tribution arises from a joint liability. 

/$/ Jennings Bailey , Judge” 

“Declaratory Judgment for Contribution 

Upon consideration of the cross-claim of the defendant, 
Yellow Cab Co. of D. C., Inc., a corporation, against the 
plaintiffs, John C. Dreslin, for a judgment of contribution 
for an amount equal to one-half of the sums awarded to the 
plaintiffs, Margaret R. Dreslin, in open court, and it hav¬ 
ing been established that the collision between the automo¬ 
bile of the plaintiff and the taxicab of the defendant opera¬ 
ted by its agent and servant, was caused by the joint and 
concurrent negligence of the plaintiff, John C. Dreslin and 
Jesse W. Mauck, the agent and servant of the defendant, 
Yellow Cab Co. of D. C., Inc., and without personal partici¬ 
pation or personal culpability of the Yellow Cab Co. of 
D. C., Inc., and the verdicts of the jury and the judgments 
thereon having awarded to the plaintiff, Margaret R. Dres¬ 
lin, $1,000.00 with interest and costs, to the plaintiff, Mar¬ 
garet D. Anderson, $150.00 with interest and costs, and to 
the plaintiff, Lois Dreslin, wife of John C. Dreslin, $1,000.00 
with interest and costs, each against the Yellow Cab Co. of 
D. C., Inc., it is by the Court this 25th day of April, 1949, 

ADJUDGED, ORDERED AND DECREED, that the de¬ 
fendant, Yellow Cab Co. of D. C., Inc., is entitled to con¬ 
tribution upon its cross-claim from the plaintiff, John C. 
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Dreslin, of one-half, and to a judgment in its favor for 
said one-half, of the sums awarded to the plaintiffs, Mar¬ 
garet R. Dreslin and Margaret D. Anderson, when paid by 
the defendant, Yellow Cab Co. of D. C., Inc. 

IT IS FURTHER ADJUDGED, ORDERED AND DE¬ 
CREED, that the defendant, Yellow Cab Co. of D. C., 
4 Inc., is not entitled to contribution upon the judgment 
against it rendered in favor of Lois Dreslin, wife of 
John C. Dreslin, for the reasons stated in the separate 
memorandum opinion filed herein. 

/ s/ Jennings Bailey, Judge” 

“Judgment 

The defendant, Yellow Cab Co. of D. C., Inc., a corpora¬ 
tion, having been adjudged entitled by declaratory judg¬ 
ment of this Court to contribution from the plaintiff, John 
C. Dreslin, of one-half of the sums including costs awarded 
by judgments of this Court in favor of the plaintiffs, Mar¬ 
garet R. Dreslin and Margaret D. Anderson, against the 
defendant, Yellow Cab Co. of D. C., Inc., and paid in full 
by said defendant, it is by the Court this 25th day of April, 
1949, 

ADJUDGED that the defendant Yellow Cab Co. of D. C., 
Inc., a corporation, recover of the plaintiff, John C. Dreslin 
upon its cross-claim the sum of Five Hundred Eighty- 
Eight Dollars and Sixty-seven ($588.67) Cents. 

IT IS FURTHER ADJUDGED that so much of the de¬ 
fendant’s cross-claim seeking from the plaintiff, John C. 
Dreslin, contribution for one-half of the judgment against 
it in favor of Lois Dreslin, his wife, and paid by said de¬ 
fendant, Yellow Cab Co. of D. C., Inc., be and the same is 
hereby denied. 

/s/ Jennings Bailey, Judge” 

Notice of Appeal filed May 19, 1949 and the Points on 
Appeal are as follows: 
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5 “NOTICE OF APPEAL 

Notice is hereby given this 19th day of May, 1949, 
that the defendant, Yellow Cab Co. of D. C., Inc., hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgments of this Court en¬ 
tered on the 25th day of April, 1949 and from so much 
of the declaratory judgment and final judgment as ad¬ 
judged that the Yellow Cab Co. of D. C., Inc., is not en¬ 
titled to contribution from the plaintiff, John C. Dreslin 
for one-half of the judgment rendered against it in favor 
of Lois Dreslin. 

/s/ Alfred M. Schwartz 

Attorney for Defendant 
Yellow Cab Co. of D. C., Inc.” 

Filed May 19,1949 

“THE POINTS ON APPEAL 
The Court erred as follows: 

1. In denying the right of the defendant Yellow Cab 
Co. of D. C., Inc., to contribution from the plaintiff, John 
C. Dreslin, upon the judgment obtained by the wife of the 
plaintiff, John C. Dreslin, in the sum of One Thousand 
Dollars ($1,000.00) against the Yellow Cab Co. of D. C., 
Inc. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 
1106 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Defendant, 
Yellow Cab Co. of D. C., Inc.” 
Approved this 19th day of May, 1949. 

/»/ Jennings Bailey 
Judge 

Agreed statement of record on appeal: 

/s/ Harry L. Ryan Jr. 

Attorney for Plaintiff, John C. Dreslin 
/s/ Alfred M. Schwartz 

Attorney for Defendant, Yellow 
Cab Co. of D. C., Inc. 
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the District of Columbia 


SUMMARY OF ARGUMENT 

The right of contribution between joint tort feasors 
must be governed by the principles of common law, stat¬ 
ute, or pertinent decisions of courts of competent juris¬ 
diction. In this jurisdiction no right of contribution exists 
upon any of the foregoing principles in favor of a joint 
tort feasor from a husband for damages paid by that 
joint tort feasor to the wife of such husband for injuries 
sustained through the concurring negligence of her hus¬ 
band and such other joint tort- feasor. 
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Appellee herein concedes that the direct question con¬ 
cerned in this appeal does not appear to hare ever been 
passed upon by this Court, and since the question is one 
of growing importance in this jurisdiction, appellee feels 
compelled to urge for the Court’s consideration the fol¬ 
lowing views. 

ARGUMENT 

Appellant’s brief, while persuasive, is still misleading 
if not most carefully considered. Its brief urges that 
justice would dictate an allowance of an extension of 
principles heretofore enunciated in other jurisdictions to 
require their application in the District of Columbia in 
tort actions involving injuries to wives under circumstances 
in which both the husband and third parties may be cul¬ 
pable. In support of this position appellant has pointed 
out a right of contribution allowed such third parties 
from the husband under the rules in effect in Pennsylvania 
and Wisconsin (designated as Minnesota in appellant’s 
brief) upon recoveries allowed against such third parties 
for injuries sustained by wives in which the husbands 
also participated as joint tort feasors. 

Significantly in each of these jurisdictions, Pennsylvania 
and Wisconsin (not Minnesota as stated in Appellant’s 
brief), the broad rights of contribution are established by 
statutory provisions and by no stretch of application of 
the common law right or privilege thereof. 

In New York, where the right of contribution is also 
established by statute, it is significant that in the statute 
itself there is no extension of the common law rights in¬ 
volved to include a right of contribution to a third party 
against a husband for his wife’s injuries to which said 
husband may have been a contributing cause, nor has the 
said statute on any occasion been construed to create any 
new rights for contribution from a husband where the 
wife in the first instance had no enforceable claim against 
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her husband at common law, Fisher v. Diehl, 156 Pa. S. 
476, 40 A. 2d, 912; Acker son v. Kibler, 249 N. Y. S. 629, 
232 App. Div., 306. 

As before indicated, this Court has never had the 
question directly presented to it where the wife was the 
injured party and contribution was being sought by a 
third party found to be jointly liable through his negli¬ 
gence with that of her husband for her injuries. 

The basic proposition therefore involved would seem 
to involve three questions; namely, is there any statutory 
basis for the right of contribution being sought by the 
appellant applying within this jurisdiction; if not, do the 
decisions of related cases within said jurisdiction point to 
a justifiable contention for the right of contribution being 
sought herein by appellant; finally, if neither of the fore¬ 
going apply, did any such right exist at common law? 

Appellee conceded the legality of the position of the 
lower Court in ordering contribution by appellee of his 
fair share of the damages allocated to the injured parties 
concerned in the original action other than those to his 
wife and it is felt that public policy would so dictate, but 
as to those injuries sustained by appellee’s wife, it is 
urged herein that no such right of contribution existed 
at common law, none has been created by statute in this 
jurisdiction, nor has any ever been allowed by decision 
of this Court. 

At common law the right of contribution was made effec¬ 
tive where one was compelled to pay or satisfy more than 
his just share of a common burden upon which several per¬ 
sons were equally liable or bound to discharge. (Italics 
ours) In other words, where several persons were aequali 
jure, there was a right of contribution, otherwise not. 13 
Am. Jur. 6. 

The questions then are whether or not appellant and 
appellee were commonly enburdened unto appellee’s wife 
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as tort feasors, and were they equally liable unto her? 
Obviously, at common law they were not, for at common 
law it is indisputable that a wife could not sue her 
husband for damages based upon any tort inflicted by 
him upon her, nor was he equally liable with others for 
concurring in any such tort upon her. In fact, he was 
not liable at all for any part of any tort, either solely or 
jointly inflicted by him, as he and his wife were then 
exclusively deemed as one person in the eyes of the law. 
Therefore, neither a common burden, nor an equal liability 
existed and accordingly at common law no contribu¬ 
tion could be elicited from the husband by any joint tort 
feasor required to compensate the wife. 

The awkward position contended for by appellant there¬ 
upon becomes apparent when it is remembered that such 
a unity of persons was then upheld. This situation was 
of course changed in this jurisdiction upon passage of the 
several provisions of the Married Women’s Act, but it 
does not appear that in any of these Code provisions is 
any right given a wife to sue her husband for any tort 
committed by him. 

Likewise, no right of contribution was ever established 
by statute in this jurisdiction either directly involving hus¬ 
band and wife where torts are concerned, or indeed even 
so far as any other joint tort feasors may be concerned. 

The only method known to control in the District of 
Columbia pertaining to contribution between joint tort 
feasors arose through the recorded decisions of its Courts 
and was first permitted in George’s Radio, Inc. v. Capital 
Transit Company, 75 App. D. C. 228, 134 F. 2d, 659, 
in this Court; Menter v. Barnes, 47 F. Supp. 932, in the 
United States District Court for the District of Columbia; 
and Peake v. Ramsey, 43 A. 2d, 763, in the Municipal 
Court of Appeals for said District. 

Only the last of these cases, Peake v. Ramsey, involves 
contribution in a case involving a husband and wife rela- 
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tionship and therein the Municipal Court of Appeals 
clearly indicated that its interpretation of the rulings of 
this Court precluded any right of contribution from the 
husband by a joint tort feasor for damages sustained by 
the wife. 

Such a conclusion would also seem appropriate in the 
light of the decision of the United States Supreme Court 
in Thompson v. Thompson , 218 U. S. 611, 54 L. Ed. 1180, 
and of this Court in Spector v. Weisman, 59 App. 
D. C., 280, 40 F. 2d, 792, and Ewald v. Lane , 70 App. 
D. C. 89,104 F. 2d 222. 

In the Ewald v. Lane case the wife had charged her hus¬ 
band and other defendants with conspiring to defame her. 
Because of the relationship of husband and wife the action 
was dismised by the lower court, the wife having no right 
to recover from her husband for his torts against her, 
even though committed in concert with others. Neverthe¬ 
less, upon appeal, her right to proceed against all or any 
of the other tort feasors and to recover a full judgment 
against all or any of such others was fully sustained. 

The case of Spector v. Weisman, supra, which was in it¬ 
self based firmly upon the Supreme Court’s decision in 
Thompson v. Thompson, supra, to like effect clearly held 
that in this jurisdiction a wife was absolutely barred from 
bringing any action against her husband for damages re¬ 
sulting from any tort for which he would have been liable 
but for coverture between the parties. This position the 
Court maintained was to prevail regardless of whether or 
not the tort occurred prior to or during the marriage and 
regardless of when the wife’s action was brought, even 
should the same have been instituted after death of the 
husband or after a divorce between the parties. 
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CONCLUSION 

Appellee herein submits that fundamentally it is the law 
in this jurisdiction that plaintiff’s claims are submitted for 
adjudication by juries herein under unmistakable instruc¬ 
tions, clearly indicative that such plaintiffs, be they mar¬ 
ried, single, minors or regardless of other status, are to 
be awarded only such damages as they shall be found to 
have sustained as a result of the involved litigation. Un¬ 
questionably, there is no contention that plaintiff’s claim 
herein was not so submitted, or otherwise appellant would 
be herein making further contentions. Accordingly, any 
award thereafter made a plaintiff should be presumed to 
cover all damages to which the jury believes such plain¬ 
tiff is entitled. 

It is equally clear that it should not be presumed that 
a contribution of some part of what has been awarded 
a plaintiff as damages is to be contributed by some one 
who would not have been directly liable to that plaintiff, 
had such person been the only one susceptible to suit. 

Appellee’s wife was entitled to One Thousand Dollars 
($1,000) for the damages she sustained. She was not en¬ 
titled to any part of this from her husband; accordingly, 
the only way in which she can be made whole is through 
her recovery from the appellant, and appellee submits that 
he should not be compelled thereafter to effect indirectly 
that which he could not have been compelled to effect di¬ 
rectly, and that therefore the action of the lower court in 
precluding contribution under the facts of this case should 
be affirmed. 

Respectfully submitted: 

Harry L. Ryan, Jb., and ' 
Joseph D. Di Leo, 

By: Harry L. Ryan, Jr. 













